Order 177-16/17

Passage: 9-0 on 3/27/2017 Effective 4/6/2017
ETHAN K. STRIMLING (MAYOR .
BELINDA S. RAY (1) ( : CITY OF PORTLAND DAVIDJ:T_LBE.EgSSOMNA('\{A/(S
SPENCER R. THIBODEAU (2) IN THE CITY COUNCIL PIOUS ALI (A/L)
BRIAN E. BATSON (3) NICHOLAS M. MAVODONES, JR (A/L)

JUSTIN COSTA (4)

ORDER APPROVING AGREEMENT BETWEEN PORTLAND AND MAINE
DEPARTMENT OF TRANSPORTATION
RE: BAYSIDE TRAIL AND EASTERN PROMENADE
INTERSECTION IMPROVEMENTS

ORDERED, that the two-party agreement between the Maine Department of Transportation and
the City of Portland, for design and construction of the Bayside Trail and Eastern
Promenade Intersection Improvements is hereby approved in substantially the
form attached hereto; and

BE IT FURTHER ORDERED, that the City Council hereby authorizes the City Manager or his or
her designee to execute said documents and any other related documents
necessary or convenient to carry out the intent of said documents and this Order.
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MAINE DEPARTMENT OF TRANSPORTATION
Agreement for a Federal-aid Locally Administered Project
With the
City of Portland
Regarding
Intersection of Bayside Trail and Eastern Promenade Trail: WIN 018886.00

Total Agreement Amount: $152,300 Federal Project #: TAP-1888(600)

Federal Share: $121,840 (80%) Federal Award Date: March 5, 2015

Municipal Share: $30,460 (20%) Portland Vendor ID: VC1000073476

Effective Date: Portland DUNS® #: 07-174-7802

Expiration Date: CFDA #20.205: Highway Planning & Construction

This Agreement for a federal-aid project to improve the intersection of the Bayside Trail and
the Eastern Promenade Trail in Portland, Maine (“the Project”) is between the Maine
Department of Transportation, an agency of the State of Maine with headquarters at 24 Child
Street in Augusta, Maine (“MaineDOT”) and the City of Portland, a body corporate and politic
with its primary offices at 389 Congress Street in Portland, Maine (“the City”).

This Agreement contains the following attachments:
X] Federal Funding Accountability and Transparency Act Form (signature required);
X Federal Title VI Assurances (signature required).

WHEREAS, the City performed preliminary engineering work on the Project under a separate
agreement: CTM20130711000000000045 / CSN 31851; and

WHEREAS, the City shall deliver the Project as a Locally Administered Project, subject to
MaineDOT oversight to ensure that all federal requirements are met.

NOW, in consideration of the previous statements, MaineDOT and the City (“the Parties”)
establish and agree to the following terms and conditions:

ARTICLE 1. ROLES AND RESPONSIBLITIES

1A. ROLE OF CITY. The City shall assign a full-time qualified employee with current Local
Project Administration (“LPA”) certification from MaineDOT to manage the Project and
carry out its responsibilities under this Agreement. This Local Project Administrator shall
abide by the guidance in the latest edition of MaineDOT’s Local Project Administration
Manual & Reference Guide (“LPA Manual.”) If the certified administrator leaves the City or
ceases to oversee the Project, the City shall stop work and notify the MaineDOT Project
Manager. MaineDOT will evaluate the situation and determine a course of action.

O The following employee of the City shall serve as Local Project Administrator:
Name: Bruce Hyman, Transportation Program Manager
Phone: (207) 874-8717
Email: bhyman@portlandmaine.gov
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1B. ROLE OF MAINEDOT. MaineDOT will assign a Project Manager to the Project to carry
out the State of Maine’s responsibilities under this Agreement. This person or a designee
will have the authority to request design changes to meet applicable laws and design
standards; accept and reject invoices; review construction activities to ensure compliance
with contract documents; and take all other action needed to ensure proper performance of
this Agreement.

U MaineDOT has assigned the following individual to serve as Project Manager:
Name: John Rodrigue
Email Address: john.rodrigue@maine.gov
Phone Number: (207) 592-0428

ARTICLE 2. PROJECT FINANCES

2A. UPSET LIMIT. The estimated total cost of the Project is $152,300 (the “Upset Limit.”)
Project costs eligible for federal participation shall not exceed this Upset Limit without
MaineDOT’s written approval, through an executed modification to this Agreement.

2B. FEDERAL SHARE. MaineDOT, with funding from the Federal Highway Administration
(“the FHWA”), will share in all Project costs eligible for such federal participation at the
rate of 80%, up to a maximum contribution at this rate of $121,840.

2C. LOCAL SHARE. The City, with funding other than from the U.S. Department of
Transportation, shall share in all Project costs eligible for federal participation at the rate of
20%, or an estimated $30,460. The City shall be fully responsible for all expenditures:

1. Exceeding the Upset limit of this Agreement set forth in Article 2A above,;
2. Incurred before the date of notice to proceed, as set forth in Article 3B, “Authorization”;
3. Deemed ineligible for federal financial participation.

2D. MAINEDOT COSTS. Costs that MaineDOT incurs for work on the Project shall be paid for
out of the Project. The City shall share in these costs at the rate in Article 2C, “Local
Share.” MaineDOT will reconcile these costs upon completion of the Project and deduct
the City’s share from the final invoice payment.

2E. REIMBURSEMENT. MaineDOT will reimburse the City for federally eligible costs incurred
on the Project at the rate in Article 2B, “Federal Share.” The City shall bill MaineDOT no
more than monthly and no less than guarterly, subject to these conditions:

1. The City shall prepare Invoices on letterhead and in the format provided in
Communication 4 of the LPA Manual.

2. The City shall provide with each invoice documentation of charges incurred and proof
of payment, with sufficient detail to satisfy the MaineDOT Project Manager.

3. Each invoice shall include a progress report for the service period of the invoice.

4. Each invoice shall show MaineDOT'’s and the City’s portion of Project costs, including
a running total of costs incurred to date.

5. The City must certify that amounts claimed are correct and not claimed previously.

6. Payment of the final invoice from the City shall be contingent upon a final inspection of
the completed Project to determine the acceptability of the work.
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2F. FINAL COST. If the final cost of the Project is less than the Upset Limit in Article 2A,
reimbursement to the City will be capped at the percentage of actual costs in Article 2B,
“Federal Share.” The City shall refund any overpayment to MaineDOT.

2G. REPAYMENT. If the City withdraws from the Project, leading to termination of this
Agreement for cause, the City shall refund all invoice payments from MaineDOT and
reimburse MaineDOT fully for costs incurred for work in the Project.

2H. SET-OFF. MaineDOT will have the option to exercise its common law, equitable and
statutory rights of set-off to recover payment made to the City for work later deemed
ineligible for federal funding. These rights will include, but will not be limited to,
MaineDOT’s option to withhold money owed to the City under this Agreement and any
other agreement with MaineDOT or any other agency of the State of Maine, including any
contract starting before the effective date of this Agreement.

ARTICLE 3. PROJECT DEVELOPMENT

3A. SCOPE OF WORK. This Agreement shall apply to a Project consisting of final design,
construction and construction engineering work for improvements to the intersection of the
Bayside Trail and the Eastern Promenade Trail. Any substantial change shall require
MaineDOT'’s written approval to be eligible for financial assistance from MaineDOT.

3A. AUTHORIZATION. The City shall receive written notice to proceed from MaineDOT
before starting any reimbursable work on the Project under this Agreement.

3B. PROGRESS REPORTS. The City shall provide MaineDOT with regular progress reports
at intervals established by MaineDOT’s Project Manager.

3C. CONSULTANT SERVICES. If the City intends to contract for consultant services under
this Agreement, the City shall:

1. Use a qualifications-based selection method and not the lowest price. Using price as a
selection factor will render consultant work on the Project ineligible for federal funding.

2. Obtain the MaineDOT Project Manager’s written approval before awarding a contract.
3. Incorporate “Consultant General Conditions for Local Public Agencies” into contracts.

4. Obtain MaineDOT’s written approval before modifying a contract. Work that is
performed on a consultant contract outside of the original scope of work without an
approved and executed modification in place shall be ineligible for reimbursement.

5. Evaluate the performance of its consultant upon completion of the contract in
accordance Section 2.10 of the LPA Manual, “Consultant Evaluations.”

3D. DESIGN WORK. Design plans, specifications, estimates and contract documents for the
Project shall be developed in accordance with MaineDOT’s Engineering Instructions,
Highway Design Guide, Standard Specifications and Standard Details, as applicable.

1. The City shall submit the final plans, specifications and estimate (PS&E) to MaineDOT
for review and acceptance.
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2. The City shall address to MaineDOT'’s satisfaction all changes requested or concerns
expressed before MaineDOT will authorize the City to advertise for construction bids.
Advertising for bids or proceeding to the construction stage without MaineDOT’s
written authorization shall render the entire Project ineligible for federal funding.

3. MaineDOT’s acceptance of the final PS&E package shall not relieve the Engineer of
Record, whether a Municipal employee or consultant, of responsibility for the quality of
the engineering documents for the Project.

ENVIRONMENTAL REVIEW. The National Environmental Policy Act (‘NEPA”) process
was completed under WIN 018364.00, and that work was part of a separate contract,
CTM20130711000000000045 / CSN 31851.

PERMITS. The City shall obtain all approvals, permits and licenses for the Project. The
City shall provide MaineDOT with copies of all such documents and an environmental
certification in the format shown in Communication 12 of the LPA Manual, as part of the
final PS&E package for the Project.

UTILITIES. The City shall coordinate the Project with any utility and railroad that may be
affected. The City shall provide MaineDOT with a utility certification in the format shown in
Communication 13 of the LPA Manual, as part of the final PS&E package. MaineDOT’s
Utility Accommodation Rules (2014) shall apply to required utility relocations.

RIGHT OF WAY. Acquisition of rights-of-way is not necessary for the Project.

SOLICITATION OF BIDS. Upon written authorization from MaineDOT, the City shall
advertise for competitive bids, as follows:

1. The City shall follow the procedures in MaineDOT’s Standard Specifications
(November 2014 Edition), Section 102, “Bidding.”

2. The City shall submit bid tabulations to MaineDOT for review and shall obtain
MaineDOT’s written approval before awarding a contract.

3. The City shall ensure that the Project contract book contains the following documents:
a. Davis-Bacon prevailing wage rates;
b. Form FHWA 1273 (Appendix A to Division 100: Section 1, Bidding Provisions); and
c. Signed Title VI Assurances.

CONTRACT AWARD. Upon receiving MaineDOT’s written approval, the City shall award
a contract for the Project to the lowest responsive and responsible bidder in accordance
with MaineDOT's Standard Specifications (November 2014 Edition), Section 103, “Award
and Contracting.” The City shall administer the contract for the duration of the Project.

CONSTRUCTION. During construction of the Project, the City shall:

1. Provide a Project Resident who is either a qualified municipal employee with LPA
certification or a consultant hired through a qualifications-based selection method.

2. Hold a pre-construction / pre-utility meeting with MaineDOT, the contractor, utilities and
any other parties involved in the construction work before any work begins.
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3. Coordinate materials testing necessary to meet the Minimum Testing Requirements
that MaineDOT established for the Project.

4. Submit contract modifications to MaineDOT for review and comment before they are
executed. MaineDOT reserves the right not to reimburse the City for work under a
contract modification executed without MaineDOT’s review and approval.

5. If applicable, provide MaineDOT with a set of revised as-built plans within 90 days of
completion of construction.

3L. MAINEDOT OVERSIGHT. MaineDOT will inspect construction activities, test materials
and review documentation to ensure compliance with the Project specifications and terms
of the construction contract. MaineDOT may reject work or materials out of compliance
and withhold reimbursement to the City for such work or materials.

3M. MAINTENANCE. The City shall maintain the completed Project year-round for its
standard useful life or 20 years, whichever is longer. Maintenance work shall consist of
upkeep and repairs needed to maintain a firm, stable and slip-resistant surface, including
snow removal. Maintenance shall not be delegated to any other party without specific,
written approval from MaineDOT, which shall be attached to this Agreement.

ARTICLE 4 - TERMINATION

4A. FOR CAUSE. MaineDOT will have just cause to terminate this Agreement in the event of
default by the City, as defined in Article 4B. MaineDOT will afford the City a cure period of
fourteen (14) calendar days, effective on the City’s receipt of Notice of Default. If the City
fails to address all defaults within this cure period, MaineDOT may terminate this
Agreement for cause, with these conditions:

1. MaineDOT shall recover from the City all reimbursements made and costs incurred for
work on the terminated Project.

2. MaineDOT shall be held harmless against any claim of breach of contract filed against
the City by any third party in accordance with Article 6B, “Indemnification.”

3. The City shall forfeit all federal funds remaining in the terminated Project.

4B. DEFAULT. MaineDOT shall send the City a Notice of Default if the City:
1. Withdraws its support for the Project; or
2. Takes any action that renders the Project ineligible for federal-aid funding; or
3. Uses Project funds for a purpose not authorized by this Agreement; or
4. Misrepresents or falsifies of any claim for reimbursement; or
5.

Fails to meet standards of performance outlined in this Agreement.

4C. FOR CONVENIENCE. The Parties may terminate this Agreement for convenience by
mutual consent for any reason not defined as “default,” as follows:
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APPENDIX E TO THE TITLE VI ASSURANCES

During the performance of this contract, the contractor, for itself, its assignees, and successors in interest
(hereinafter referred to as the “contractor”) agrees to comply with the following non-discrimination
statutes and authorities; including but not limited to:

Pertinent Non-Discrimination Authorities:

o Title VI of the Civil Rights Act of 1964 (42 U.S.C. 82000d et seq., 78 stat. 252), (prohibits
discrimination on the basis of race, color, national origin); and 49 CFR Part 21.

e The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, (42
U.S.C. 84601), (prohibits unfair treatment of persons displaced or whose property has been
acquired because of Federal or Federal-aid programs and projects);

e Federal-Aid Highway Act of 1973, (23 U.S.C. 8324 et seq.), (prohibits discrimination on the basis
of sex);

e Section 504 of the Rehabilitation Act of 1973, (29 U.S.C. §794 et seq.), as amended, (prohibits
discrimination on the basis of disability); and 49 CFR Part 27;

e The Age Discrimination Act of 1975, as amended, (42 U.S.C. 86101 et seq.), (prohibits
discrimination on the basis of age);

e Airport and Airway Improvement Act of 1982, (49 U.S.C. 8471, Section 47123), as amended,
(prohibits discrimination based on race, creed, color, national origin, or sex);

e The Civil Rights Restoration Act of 1987, (PL 100-209), (Broadened the scope, coverage and
applicability of Title VI of the Civil Rights Act of 1964, The Age Discrimination Act of 1975 and
Section 504 of the Rehabilitation Act of 1973, by expanding the definition of the terms “programs
or activities” to include all of the programs or activities of the Federal-aid recipients, sub-
recipients and contractors, whether such programs or activities are Federally funded or not);

e Titles Il and Il of the Americans with Disabilities Act, which prohibit discrimination on the basis
of disability in the operation of public entities, public and private transportation systems, places of
public accommodation, and certain testing entities (42 U.S.C. §812131-12189) as implemented by
Department of Transportation regulations at 49 C.F.R. Parts 37 and 38;

e The Federal Aviation Administration’s Non-discrimination statute (49 U.S.C. 847123) (prohibits
discrimination on the basis of race, color, national origin and sex);

e Executive Order 12898, Federal Actions to Address Environmental Justice in Minority
Populations and Low-Income Populations, which ensures discrimination against minority
populations by discouraging programs, policies, and activities with disproportionately high and
adverse human health or environmental effects on minority and low-income populations;

e Executive Order 13166, Improving Access to Services for Persons with Limited English
Proficiency, and resulting agency guidance, national origin discrimination includes discrimination
because of limited English proficiency (LEP). To ensure compliance with Title VI, you must take
reasonable steps to ensure that LEP persons have meaningful access to your programs (70 Fed.
Reg. at 74087 to 74100);

e Title IX of the Education Amendments of 1972, as amended, which prohibits you from
discriminating of sex in education programs or activities (20 U.S.C. 1681 et seq.).
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